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Introductory. 

At the very beginning of his study of the law, the atten- 
tion of the writer was attracted to the famous case of Gelpcke 
V. Dubuque} through the medium of a club argument. 

He noticed that writs of error to state courts had, in 
similar cases, never been permitted by the Supreme Court of 
the United States, and felt that something was wrong, which 
permitted so inconsistent a result to be reached, /. e., that 
federal courts would reverse or disregard state decisions, 
where diverse citizenship gave jurisdiction, and refuse to 
assume jurisdiction, when such cases applied for admission 
from the highest court of a state. 

As a result of these thoughts, the writer carried in his 
mind a half-formed purpose to go deeper into the subject, 
should opportunity ofifer : a purpose which might never have 
been realized had it not been for some very recent decisions 
of the Supreme Court of the United States, which seem to 

1 Wall, 175. 
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recognize the inconsistency of the two positions assumed by 
that court, and give him courage to reopen a much-vexed 
question, knowing that however poorly his efforts may be re- 
warded, he can scarcely leave the controversy in a worse 
condition than it now is. The case of McCullough v. The 
Commonwealth of Virginia} must serve as an apology for 
adding another paper to the long list of articles, which have 
treated of the question involved in Gelpcke v. Dubuque. 

Section I.— STATEMENT OF THE CASE. 

The case of Gelpcke v. Dubuque''' was brought into the 
Supreme Court of the United States by writ of error to the 
Circuit Court for the District of Iowa. 

By acts passed in 1847, i^S' ^"^^ 1857, the legislature 
had authorized the City of Dubuque to issue certain bonds 
for the purpose of raising money to assist in the construction 
of a railroad. These bonds, the acts declared, were legal 
and valid and " neither the City of Dubuque, nor any of the 
citizens, shall ever be allowed to plead that the said bonds are 
invalid." These acts were duly passed upon by the Supreme 
Court of Iowa, which, during a period of six years and by 
seven different decisions, declared the said acts to be legal and 
binding. 

Thereafter certain of these bonds came for a valuable con- 
sideration into the hands of the plaintiff. 

After this transaction the Supreme Court of Iowa declared 
the acts giving authority for the issuance of the bonds to be 
unconstitutional.* This decision, obviously, overruled the 
seven previous decisions. 

The City of Dubuque having failed to pay the coupons, 
when presented, the plaintiff brought suit in the Circuit Court 
of the United States, by virtue of the diverse citizenship of 
the parties. The city pleaded, inter alia, that the acts author- 

' 172 U. S. 102 (Dec., 1898). 

"" I Wall, 175. 

* State of Iowa ex relatione v. The County of Wapello, 13 Iowa, 388. 
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izing the issue of the bonds in question were unconstitutional 
and void, relying on the case of Iowa v. County of Wapello} 

It is not proposed at this point to go into the principles of 
the decision, nor into the correctness of the views advanced. 
Suffice it for the present, to say that the Circuit Court having 
adjudged for the defendant, feeling itself bound by the de- 
cision of the state court, the United States Supreme Court 
reversed the decision and sent the case back for further pro- 
ceedings. 

While commentators and judges differ as to the reasons 
which were in the mind of the court, this much, at least, is 
certain : The Supreme Court disregarded the decision of the 
State Court of Iowa, which declared the bonds void, and held 
them to be valid. 

In addition, it may be mentioned that the State Constitution 
had been unchanged from the time of the passage of the acts 
authorizing the issuance of the bonds. Also that it was 
assumed that the compliance with the terms of the acts was 
perfectly regular. 

Mr. Justice Swayne delivered the judgment of the court in 
a short opinion, which has given rise to much criticism on 
account of some rather unfortunate expressions which that 
learned justice permitted to escape him. Mr. Justice Miller 
dissented with no uncertain voice in an opinion which has 
become famous as the foundation of the arguments of the 
opponents of Gelpcke v. Dubuque. 

Section II.— THE PRINCIPLE UPON WHICH THE CASE 
WAS DECIDED. 

The only undisputed point decided in Gelpcke v. Dubuque 
was that the bonds held by the plaintiff were valid, in the face 
of a state decision adjudging them void. 

Many different reasons have been assigned as being the 
basis of the court's decision. These reasons have, in most 
instances, been advanced by the writers who intended later to 

' Supra, p. 474. 
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demolish them, consequently they have not been uniformly 
accepted as laying down sound rules of law. 

The question is, why did the Supreme Court, since they 
professed to be administering the law of the state, feel at lib- 
erty to disregard a state decision, adjudging these bonds void? 
It is the purpose of this section to answer that question. 
Before doing so, we wish to lay the ground by proving that 

A. The federal courts are bound absolutely to accept the state 
courts' construction of state statutes. 

The rule of law as above laid down is one very familiar to 
every student of constitutional law. We believe the truth of 
the principle has never been directly disputed. Various text 
writers have hazarded the idea, however, that in particular 
cases dealing with contracts, because the court thought that 
injustice would otherwise be worked, it has felt at liberty to 
engraft exceptions upon it. 

Professor Pepper has admirably treated the whole contro- 
versy between federal and state decisions in his little book, 
" The Border Land of Federal and State Decisions." He 
says that the Supreme Court, because of some fancied super- 
vision over contract rights, have broken through the rule in 
some instances. 

It is submitted that while in very many cases expressions 
have been let fall by the courts, which seem to justify such 
an observation, yet that those decisions are really founded 
upon a principle which does not in any way throw discredit 
upon the rule as above laid down. We hope to be able to 
show, not only on principle, but by authority, that in no in- 
stances are the federal courts at liberty to go to the length of 
foisting a law of their own construction upon a sovereign 
state. The establishment of this principle is so essential to 
the reasoning that follows, that a rather extended investiga- 
tion may perhaps be permitted. 

For a full discussion of the conflict between federal and 
state decisions, we cannot do better than to refer to Professor 
Pepper's book, mentioned above. It may not be amiss, how- 
ever, to briefly recapitulate the general principles, in order to 
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prepare the way for a more detailed examination in the case 
of statutory construction. 

The circuit courts of the United States were primarily 
established, that an impartial tribunal might be provided, 
wherein citizens of different states might obtain justice, un- 
biased by the influences surrounding the state courts. These 
courts, therefore, were to administer the laws of the state in 
which they were sitting, and not to expound it for themselves ; 
but this rule, while strictly true as above stated, requires a 
further explanation. By " laws of the state " in this sense 
are meant laws purely local in their character. Laws origin- 
ated by the state, and peculiar to it, as opposed to general 
laws, which may have been adopted and applied by state 
courts. These two classes of laws were early distinguished 
and will be incidentally referred to in tracing the growth of 
the principle involved. 

(a) Where the law was essentially a law of the state, deriv- 
ing its validity from the state, and applied peculiarly within it. 

(b) Where the law was a general one, equally applicable to 
all the states unless altered by legislation. 

In the former case it is perfectly plain that the state law is 
binding on the federal courts, when they profess to be admin- 
istering the law of the state. In the second case, although 
the rule is well settled, the principle is not quite so plain. 

On the one hand, it is contended that whether the law 
originated within or without the state, if it has been adopted 
by the state tribunals, and applied within the limits of their 
jurisdiction, it becomes a law of the state, just as much in the 
latter case as in the former ; that the law as thus construed is 
just as binding within the state, and should be as conclusive 
on the federal courts, as though it were a positive statutory 
enactment. 

On the other hand, it is admitted that where a law is pro- 
mulgated by the state, either by legislative enactment or by 
virtue of local real-property rules, the state court is the ulti- 
mate judge of its meaning and construction. In such a case, 
it is said, the court has the authority to declare, as a finality, 
what the law is. Its judgment is not open to question by 
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any other court in existence. But it is otherwise if the state 
court passes upon the meaning of a general law. Here it has 
no especial authority to interpret. It may declare its opinion, 
which is binding within the state, but not upon courts having 
concurrent jurisdiction. In the one case the state court an- 
nounces what the law is. In the other it expresses its opinion. 

As will be noticed from an examination of the cases, the 
courts have adopted the latter view. This position has been 
the mark of much criticism by text writers. We do not feel 
competent to express an opinion, knowing that to do so would 
be to oppose at least some eminent writers, who seem not 
always to agree. As this paper concerns only a particular 
branch of the local law, it is not necessary to continue further 
this phase of the discussion.^ Whether the federal courts are 
justified in refusing to follow in cases involving questions of 
general law, cannot affect the point which it is here proposed 
to establish, as we shall confine the discussion to cases in- 
volving the interpretation of state statutes. As will be shown 
later, the interpretation becomes a part of the statute, so that 
the federal courts are no more at liberty to disregard it, than 
they are to disregard the positive statutory enactment. A 
federal court may, for constitutional reasons, refuse to apply a 
state law as construed by a state court, but the federal court 
must follow the state interpretation. 

One of the earliest cases to lay down this rule was McKeew 
V. DeLancfs Lessee^ in which Mr. Chief Justice Marshall de- 
clared that while his construction of a Pennsylvania statute 
under consideration would differ from the one given to it by 
the Supreme Court of Pennsylvania, yet he considered him- 
self bound to follow the state construction, saying : that if a 
contrary rule were adopted, "infinite mischief would result." 

The same principle was again recognized in 1 8 17, in the 
case of Shipp v. Miller's Heirs? Mr. Justice Story, delivering 
the opinion, says, referring to a decision of the Kentucky Su- 
preme Court, " this is a decision upon a local law, which 

' See "The Borderland of Federal and State Decisions," 

'' 5 Cr. 22 (1809). 

' 2 Wheat. 315 (1817). 
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forms a rule of property, and this court has always held in 
the highest respect decisions of state courts on such subjects. 
We are satisfied it is a reasonable interpretation of the statute, 
and upon principle or authority we see no ground for drawing 
it into doubt." 

It will be noticed that the language of the eminent justice 
was here not so clear and decided, as will be shown in later 
cases. He declares that the Supreme Court accepts the state 
construction, both because the state is entitled to construe her 
own laws, and because the construction was "reasonable." 
The language of the same judge in later cases shows that he 
adopted the view that the federal court was bound to follow 
and adopt local state laws, both as to the act itself, and its 
construction, whether reasonable or not. 

The next important case was PoWs Lessee v. Wendell} in 
which a question arose as to the construction of a property 
right by the court of Tennessee. The court say, "We will 
respect the decisions of the local tribunals, but there are 
hmits which no court can transcend." This language 
sounds as if the learned justice intended to arrogate to 
the United States court the ultimate construction of a local 
law, if they were of the opinion that the limits had been 
"transcended." However, the remark is deprived of some of 
its force by the next sentence, " But the courts of Tennessee 
have not so decided." Mr. Justice Johnson, who delivered 
the opinion, seemed to be a little fearful of committing himself 
openly to the doctrine that the federal courts are compelled 
to follow in all cases of local law. 

However, all doubt was set at rest by the next decision, 
delivered in 1825, when the court definitely and clearly an- 
nounced its inability to interpret state laws. This was the 
case of Elmendorf v. Taylor^ which was an appeal from the 
Circuit Court of Kentucky. A bill in equity was brought to 
compel a conveyance of land. The defendants relied upon 
their patent. The plaintiff relied upon his entry, and to sub- 



' 5 Wheat. 293 (1820). 
^ 10 Wheat. 159 (1825). 
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stantiate it, upon certain acts of the legislature, by virtue of 
which he contended he had a good title. The construction 
of these acts was one of the questions at issue. The court 
decided that the construction given by the Supreme Court of 
the state was binding upon them. Chief Justice Marshall 
delivered the opinion of the court On page 159 he says: 
" This court has uniformly professed its disposition, in cases 
depending on the laws of a particular state, to adopt the con- 
struction which the courts of the state have given to those 
laws. This course is founded on the principle, supposed to 
be universally recognized, that the judicial department of 
every government, where such department exists, is the ap- 
propriate organ for construing the legislative acts of that gov- 
ernment. Thus no court in the universe, which professed to 
be governed by principle, would, we presume, undertake to 
say that the courts of Great Britain, or of France, or of any 
other nation, had misunderstood their own statutes, and there- 
fore erect itself into a tribunal which should correct such mis- 
understanding. We receive the construction given by the 
courts of the nation as the true sense of the law, and feel 
ourselves no more at liberty to depart from that construction 
than to depart from the words of the statute." 

As far as we are aware, this was the first decision to lay 
down this rule in so definite and unqualified a manner. The 
language of the court was here capable of perhaps even 
broader application than later decisions approve, but while its 
scope may have been narrowed, its soundness has never been 
questioned. Two years later (1827) the now well-settled 
principle that the federal courts are bound to follow local 
laws of real property, even though they do not depend on 
statute law, was definitely expressed. This was in the case of 
Jackson V. Chew} The case came up on a writ of error to 
the Circuit Court for the Southern District of New York. It 
involved a dispute over the meaning of a clause in a will. As 
was pointed out by Mr. Justice Thompson, in delivering the 
opinion of the court, the law of New York had been firmly 

1 12 Wheat. 162 (1827). 
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settled on that point. The court felt bound to follow the in- 
terpretation put upon these words by the state court, and 
rested their decision on that ground. It was contended in the 
argument that the rule that the federal courts are bound to 
follow the state courts, applies only to cases of constructions 
of state statutes or constitutions. The court, however, while 
admitting most of the decided cases to be of that nature, say, 
" But the same rule has been extended to other cases, and 
there can be no good reason assigned why it should not be, 
when it is applying settled rules of property. This court 
adopts the state decisions, because they settle the law appli- 
cable to the case, and the reasons assigned for this course 
apply as well to rules of construction growing out of the 
common law, as the statute law of the state, when applied to 
the title of lands." This case also, it will be noted, recognizes 
the rule as well settled in cases involving statutory construc- 
tion. It is cited as of interest in tracing the development of 
the principle under discussion. 

During the fifteen years following Jackson v. Chew, no less 
than eight well-considered cases unqualifiedly affirmed the 
principles expounded in Elmendorf v. Taylor} 

The principle is so well and so emphatically laid down in 
Green v. NeWs Lessee ^ that the case is here stated, though it 
will be again touched upon later. Green v. Neil came to the 
Supreme Court by a writ of error to the Circuit Court of the 

' Shelby v. Guy, 11 Wheat. 361 (i8i6), Johnson, J., "That the statute 
law of the states must furnish the rule of decision to this court, . . . 
no one doubts;" Gardner v. Collins, 2 Pet. 58 (1829), Story, J. ; Mc- 
Clung V. Silliman, 3 Pet. 270 (1830), M'Lean, J., "The state construc- 
tion is the law of the forum;" United States v. Morrison, 4 Pet. 124 
(1830), Marshall, C. J. ; Inglis v. Sailors' Snug Harbor, 3 Pet. 99 (1830), 
Thompson, J.; Ross v. M'Clung, 6 Pet. 283 (1832), Marshall, C. J., 
" The questions which grow out of the language of the act, so far as they 
have been settled by judicial decisions (referring to state decisions), 
cannot be disturbed by this court;" Green v. Neil's Lessee, 6 Pet. 291 
(1832), M'Lean, J. ; Bank of United States v. Daniel, 12 Pet. 32 (1838), 
Catron, J. ; Ross v. Duvall, 13 Pet. 45 (1839), M'Lean, J. ; Harpending 
V. Dutch Reformed Church, 16 Pet. 455 (1842), Catron, J. ; (only the 
principal cases which we have examined are cited. They may not in- 
clude all the cases decided during this period which bear on the question). 

' Supra. 
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United States, for the District of West Tennessee. It was an 
action of ejectment. The defendant claimed title by limita- 
tion. The plaintiff disputed his claim, not on a question of 
the facts, which were admitted, but on a question of construc- 
tion of the Tennessee statute of limitations. Some years prior 
to the suit in question, a construction favorable to this plaintiff 
had been adopted by the Supreme Court of Tennessee, and 
followed by the Supreme Court of the United States. The 
Circuit Court felt bound to follow these decisions, and directed 
a verdict for the plaintiff, which was the cause of error assigned. 
The Supreme Court of Tennessee had, subsequent to the above 
mentioned decision, reversed its previous ruling and adoped a 
construction of the statute of limitations which was favorable 
to the defendant in this case. On this writ of error the Su- 
preme Court of the United States declared itself bound to 
adopt the last construction put upon the statute by the state 
court, reversed its own decisions and sent the case back for a 
new trial. Mr. Justice McLean, for the court, says (star p. 
298): " The same reason which influences this court to adopt 
the construction given to the local law, in the first instance, is 
not less strong in favor of following it in the second, if the 
state tribunals should change the construction. A reference 
is here made not to a single adjudication, but to a series of 
decisions which shall settle the rule. Are not the injurious 
effects on the interests of the citizens of a state, as great in 
refusing to adopt the change of construction, as in refusing to 
adopt the first construction ? A refusal in the one case, as 
well as in the other, has the effect to establish in the state two 
rules of property. 

" Would not a change of construction in a law of the United 
States, by this tribunal, be obligatory on the state courts ? 
The statute as last expounded would be the law of the Union ? 
and why may not the same effect be given to the last exposi- 
tion of a local law by the state court ? The exposition forms a 
part of the local law, and is binding on all the people of the 
state, and its inferior judicial tribunals. It is emphatically the 
law of the state, which the federal court, while sitting within 
the state, and this court, when a case is brought before them, 
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is called to enforce. If the rule as settled should prove incon- 
venient or injurious to the public interests, the legislature of 
the state may modify the law or repeal it. 

"If the construction of the highest judicial tribunal of the 
state form a part of its statute law, as much as an enactment of 
the legislature, how can this court make a distinction between 
litem f There could be no hesitation in so modifying our 
decisions as to conform to any legislative alteration in a 
statute; and why should not the same rule apply where the 
judicial branch of the state government, in the exercise of its 
acknowledged functions, should by construction give a dif- 
ferent effect to a statute, from what had at first been given to 
it. The charge of inconsistency might be made with more 
force and propriety against the federal tribunals for a disre- 
gard of this rule, than by conforming to it. They profess to 
be bound by the local law, and yet they reject the exposition 
of that law, which forms a part of it. It is no answer to this 
objection that a different exposition was formerly given to the 
act which was adopted by the federal court. The inquiry is, 
what is the settled law of the state at the time the decision is 
made ? This constitutes the rule of property within the state, 
by which the rights of htigant parties must be determined." 

It will be noted that this case puts a state court's construc- 
tion of state laws upon the same plane as the statute itself. 
Each is equally conclusive as to what is the law of the state. 
It follows, therefore, that a federal court cannot disregard the 
former any more than it can the latter when it is administering 
state law. 

Up to this point the courts have applied this doctrine gen- 
erally to the law of the state, without going into distinctions 
as to what is, and what is not, local law. However, in 1842, 
the famous case oi Swift v. Tyson^ was decided, which limited 
the rule in terms to statute law and local laws of real property. 
That case came up on a writ of error to the Circuit Court for 
the District of New York. It was an action on a bill of ex- 
change. The question certified to the Supreme Court for 

• 16 Pet. I (1842), Story, J. 
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decision was whether the plaintiff, who had received a note in 
payment of a pre-existing debt, was a holder for value. The 
earlier decisions of the Supreme Court of New York seemed 
to decide that, under such circumstances, he was. Later de- 
cisions oscillated to some extent, but seemed to return at the 
last to the original view. The question then arose as to whether 
the United States Court would follow the New York view of 
the law. Waiving the question as to whether the rule was 
actually settled in the New York courts, Mr. Justice Story 
declared that, for the purposes of this case, the point was of 
no vital importance because, at any rate, the United States 
courts were not bound by the decisions of the New York 
courts. He pointed out that the decision of this question 
involved no statute or local law of New York. That it was 
purely a case to be decided on principles of general commer- 
cial law. That such had been the view of the New York 
courts in rendering their decisions. They did not, and could 
not, claim any authority so to settle a question of general law 
as to bind the courts of the United States. 

Prof George Wharton Pepper, in his work entitled " The 
Border Land of Federal and State Decisions," has very se- 
verely criticized the opinion of Mr. Justice Story in this case. 
Professor Pepper points out, among other things, that it was 
the intention of the founders of the Constitution for the federal 
courts in such cases to administer solely the laws of the state. 
That they were not, in any sense, to investigate the law for 
themselves, but to devote their whole energy to an effort to 
discover what the law of the state might be. There can be no 
doubt of the correctness of this statement. It is respectfully 
suggested, however, that Swift v. Tyson does not necessarily 
contradict that intention. It does not deny the duty of the 
federal courts to follow the state courts' construction of laws 
peculiarly state laws. What it does decide is, that general 
commercial law is not state law. Whether the founders of 
the Constitution intended to make that distinction, or whether 
they could have reaHzed its importance at that time, had it 
been brought before them, may, perhaps, be disputed. 

As the discussion of this and similar decisions is only inci- 
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•dental to the line of argument in this paper, it is not proposed 
to go into this case on principle. 

Apropos of Professor Pepper's suggestion as to the early 
views of the functions of the Supreme Court, however, it is 
interesting to note that, in the earlier cases which we find re- 
ported, the judges do not seem to be at all sure that they are 
absolutely bound to follow the state courts, though they 
profess the "highest respect" for their judgment.* Indeed, 
Professor Pepper, himself, points out a very early case, Wilson 
V. Masonf in which the principle seems to be not admitted. 
It was not until the case oi Elmendorf v . Taylor^ (1825), that 
the court definitely declared the doctrine to be settled. 

As the opinion in Swift v. Tyson contains a clear exposition 
of the duty of the court to adopt state decisions in cases in- 
volving strictly local law, we insert here an extract from it : 
" It is observable that the courts of New York do not found 
their decisions upon this point upon any local statute, or posi- 
tive fixed or ancient local usage; but they deduce the doctrine 
from the general principles of commercial law. It is, however, 
contended that the thirty-fourth section of the Judiciary Act of 
1789, c. 20, furnishes a rule obligatory upon this court to follow 
the decisions of the state tribunals in all cases to which they 
apply. That section provides "that the laws of the several 
states, except where the Constitution, treaties or statutes of 
the United States shall otherwise require or provide, shall be 
regarded as rules of decision in trials at common law in the 
courts of the United States in cases where they apply." In 
order to maintain the argument, it is essential, therefore, to 
hold that the word " laws " in this section includes within the 
scope of its meaning the decisions of the local tribunals. In 
the ordinary use of language it will hardly be contended that 
the decisions of courts constitute laws. They are at most only 
evidence of what the laws are ; and are not of themselves laws. 
They are often re-examined, reversed and qualified by the 

'See M'Keen v. DeLancy's Lessee (1809); Shipp v. Miller's Heirs 
(1817) ; Polk's Lessee v. Wendell (1820) ; Supra, pp. 478, 479. 
' I Cr. 24. 
' Supra, p. 479. 
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courts themselves, whenever they are found to be either de- 
fective or ill-founded, or otherwise incorrect. The laws of a 
state are more usually understood to mean the rules and 
enactments promulgated by the legislative authority thereof, 
or long established local customs having the force of laws. 
In all the various cases which have hitherto come before us 
for decision, this court have uniformly supposed that the true 
interpretation of the thirty-fourth section limited its application 
to state laws strictly local, that is to say, to the positive statutes 
of the state, and the construction thereof adopted by the local 
tribunals." 

Before leaving this phase of the subject it may not be out of 
place to remark that, as far as we are able to say, after making 
a diligent search, no Supreme Court decision has ever thrown 
discredit upon Swift v. Tyson, though it has been the mark of 
some adverse criticism both by text writers and by a few state 
courts.* Whether Swift v. Tyson is right or wrong cannot 
affect the principle under discussion, because the case expressly 
admits that the federal courts are bound to follow in all cases 
of purely local law. 

Up to this point we have shown that in cases involving 
local law, by which is meant statute law and laws involv- 
ing local real property rules, the federal courts are bound 
to accept the interpretation of the state court as final. We 

'In Forepaugh v. R. R., 128 Pa. 217 (1889), McCollum, J., declared 
that the distinction laid down in Swift v. Tyson was illogical and unsup- 
ported either by reason or authority. The state courts generally have 
adopted the rule, that the law of the place where the contract was made 
should govern, and do not seek to follow the lead of the federal courts, 
and interpret such questions for themselves. 

On the other hand, the federal courts have steadily adhered to the 
doctrine as laid down in Swift v. Tyson. In the following five leading 
cases, the doctrine is re-aflSrmed with great emphasis, the cases dating 
from 1855 to 1893 : Watson v. Tarpley, 18 How. 517 (1855), Daniel, J. ; 
Chicago V. Robbins, 2 Black, 418 (1862), Davis, J. ; R. R. v. Lockwood, 
17 Wall. 357 (1873), Bradly, J. ; Town of Venice v. Murdock. 92 U. S. 
494 {1875), Strong, J. ; Liverpool Steamship Co. v. Phoenix Ins. Co., 129 
U. S. 397 (1888), Gray, J. "In questions of commercial law. United 
States courts will not follow state courts, even when they obtain juris- 
diction by diverse citizenship:" The Guildhall, 58 Fed. 796 (1893), 
Brown, J. 
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now meet a qualification, if such it may be called. About the 
same time as Swift v. Tyson, the case of Groves v. Slaughter^ 
was decided. It laid down the perfectly plain proposition, that 
when there are no state decisions to aid the federal court in its 
investigation of the law of the state, the federal court must 
construe for itself This does not mean that the federal court 
engrafts a law, or an interpretation of a law upon a state. It 
means merely, that where it has no light from state decisions, 
to use the court's expression in Groves v. Slaughter, it must 
seek the interpretation from the ordinary rules of the common 
law. Then if the state court puts a different construction upon 
the statute, the federal court must change its view and follow suit. 

It remains only to examine further authorities in support of 
the rule thus narrowed in its application. The law on this 
point is so well settled that it would be vain to cite further 
authorities, were it not for the desirabihty of establishing not 
only the general principle, but also the exact import and sig- 
nificance of the rule as laid down by the courts, in both 
majority and minority opinions. 

In State Bank of Ohio v. Knoopf Mr. Justice McLean for 
the court, says, " The rule observed by this court to follow 
the construction of the statute of the state by its Supreme 
Court, is strongly urged. This is done when we are required 
to administer the law of the state. The established construc- 
tion of a statute of the state is received as a part of the 
statute." The court then went on to distinguish the case 
before it, but did not question the rule in cases where the federal 
court is administering the law of the state. 

In a dissenting opinion in the same case, Mr. Justice Catron 
observed : " If the decisions in Ohio have settled the question 
in the affirmative, that the sovereign political power is not the 
subject of an irrepealable contract, then few will be so bold 
as to deny that it is our duty to conform to the construction 
they have settled ; and the only objection to conformity that 
I suppose could exist with any one, is that the construction is 



> 15 Pet. 449(1841). 

^ 16 How. p. 369 (1853), M'Lean, J. 
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not settled. . . . Whether this construction given to the 
State Constitution is a proper one is not a subject of inquiry 
in this court ; it belongs exclusively to the state courts, and 
can no more be questioned by us than state courts and judges 
can question our construction of the Constitution of the United 
States." 

In Gelpcke v. Dubuque, Mr. Justice Miller, dissenting, de- 
clared that " the general principle is not controverted by the 
majority; that to the highest court of the state belongs the 
right to construe its statutes and its constitution, except where 
they may conflict with the Constitution of the United States, 
or with some law or treaty made under it. Nor is it denied 
that when such a construction has been given by the state 
court, that this court is bound to follow it. The cases on this 
subject are numerous, and the principle is as well settled, and 
is as necessary to the harmonious working of our complex 
system of government, as the correlative proposition that to 
this court belongs the right to expound conclusively, for all 
other courts, the Constitution and laws of the Federal Gov- 
ernment." 

The cases dealing with the naked principle are so over- 
whelming in their approval, that it does not seem necessary or 
profitable to continue further an examination of the cases in 
the text. It may be well, however, to call attention to one 
later case. Burgess v. Seligman^ in which the principle was 
referred to as being free from doubt. Mr. Justice Bradley, 
delivering the opinion, pointed out that when the law had not 
been construed by the state court, the federal court might 
construe for itself, and then declaring it to be the duty of the 
federal court to follow where the law is settled, continues, 
"This is especially true with regard to the law of real estate 
and the construction of state statutes and constitutions. Such 
established rules are always regarded by the federal courts, 
no less than by the state courts themselves, as authoritative 
declarations of what the law is."^ 

1 107 XJ. S. 20 (1882), Bradley, J. 

^ It is submitted that this case went too far in holding the law to be 
unsettled. 
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Without elaborating furtiier on this phase of the question, 
a few additional cases are cited in the note. All of these have 
been examined, and in all of them it is emphatically asserted 
that the federal courts, except in the case mentioned above, 
are absolutely powerless to construe state statutes or state 
constitutions.^ 

We now approach that class of cases, represented by the 
principal case under discussion in this essay, where contract 
rights are involved. The decisions of this class have been 
the subject of much criticism, both hostile and favorable, ever 
since the first one of the line was decided. The principle 
upon which they are based seems to be hidden in mystery, if 
we are to judge from the various and miscellaneous opinions 
hazarded by text-writers. We desire to arrive at this prin- 
ciple partly by a process of exclusion. That is the purpose 
of this section, viz. : to show that the court could not pos- 
sibly have arrogated to itself the right to construe a state 
law without deliberately overthrowing an overwhelming con- 
sensus of Supreme Court authorities. The examination of 
these cases will be postponed to the next section. 

Before leaving the discussion of the rule enunciated at the 

1 Porterfield v. Clark, 2 How. 76 (1844), Catron, J. ; Nesmith v. Shel- 
don, 7 How. 812 (1849), Taney, C. J. ; Williamson v. Berry, 8 How. 495 
(1850); Van Rensselaer v. Kearney, 11 How. 297 (1850), Nelson, J. ; 
Webster v. Cooper, 14 How. 488 (1852), Curtiss, J. ; Beauregard v. New 
Orleans, 18 How. 497 (1855), Campbell, J. ; Union Bank of Tennessee 
V. Jolly's Adm'rs, 18 How. 503 (1855), Wayne, J. ; Amy v. Allegheny 
City, 24 How. 364 (i860), Wayne, J. ; Rice v. R. R., i Black. 374 (1861); 
Nichols V. Levy, 5 Wall. 433 (1866), Swayne, J. ; Prov. Ins. Co. v. Mass., 
6 Wall. 611 (1867) ; Randall v. Brigham, 7 Wall. 523 (1868), Field, J. ; 
Gnt V. The State, 9 Wall. 35 (1869), Field, J. ; Aicardi v. The State, 19 
Wall. 635 (1873), Swayne, J. ; R. R. v. Ga, 98 U. S. 359 (1878) ; Baily v. 
Magwire, 22 Wall. 215 (1874), Davis, J. ; Town of Venice v. Murdock, 92 
U. S. 494 (1875), Strong, J. ; Davis v. Indiana, 94 U. S. 494 (1876), Miller, 
J. ; Stone v. Wisconsin, 94 U. S. 156 (1876), Waite, C. J. ; East Oakland 
V. Skinner, 94 U. S. 255 (1876), Hunt, J. ; Boyd v. Ala., 94 U. S. 645 
(1876) ; Town of South Ottawa v. Perkins, 94 U. S. 261 (1876) ; County 
of Leavenworth v. Barnes, 94 U. S. 70 (1876) ; Adams v. Nashville, 95 
U. S. 19 (1877) ; Hall v. De Cuir, 95 U. S. 485 (1877), Waite, C. J. ; San- 
born V. County Com., 97 U. S. 181 (1877) ; R. R. v. Gaines, 97 U. S. 697 
(1878); Fairfield v. Co. of Galatin, 100 U. S. 418 (1879) ; Lewisohn v. 
Steamship Co., 56 Fed. 603 (1893), Benedict, J. 
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head of this section, however, we may perhaps be pardoned a 
brief examination of its correctness, on principle. 

It is obvious that it would be quite beyond the scope of this 
paper to go deeply into the question of the relative powers of 
the state and the Federal Government. It is plain, however, 
that the Government of the United States is one of purely 
delegated powers. It has not any inherent sovereignty over 
the people of the United States. It was created by the in- 
strument which both confers and limits its powers. It follows 
that it possesses no powers, except those either expressly or 
impliedly conferred upon it, by the Constitution. 

On the contrary, it is equally well settled that the states do 
possess an inherent sovereignty over their subjects. By 
adopting the Constitution they gave up to a central govern- 
ment, by them created, certain of their inherent functions. 
All the powers not so delegated were retained by the states.' 
This is true equally of any department, whether legislative, 
executive or judicial. This is clearly pointed out by Mr. Ham- 
ilton in the Federalist. He says : " The principles established 
in a former paper teach us that the states will retain all pre- 
existing authorities which may not be exclusively delegated 
to the federal head ; and that this exclusive delegation can 
only exist in one of three cases : where an exclusive authority 
is, in express terms, granted to the Union ; where a particular 
authority is granted to the Union and the exercise of a like 
authority is prohibited to the states ; or where an authority is 
granted to the Union, with which a similar authority in the 
states would be utterly incompatible. Though these princi- 
ples may not apply with the same force to the judiciary as to 
the legislative power, yet I am inclined to think that they are, 
in the main, just with respect to the former as well as the 
latter. And under this impression / shall lay it down as a 
rule, that the state courts will retain the jurisdiction they now 
have, unless it appears to be taken away in one of the enumer- 
ated modes? 

If, by the Constitution, the states gave up the right which 

' See Amendments to the Constitution of tlie United States, Art. X. 
» The Federalist, No. LXXXII, pp. 572-3. 
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they possessed, to construe their own laws, then the federal 
power must exercise this duty. If, on the other hand, such 
right was not delegated to the Federal Government, then it 
can possess no such right. It either was, or was not, so dele- 
gated. It must be either one or the other. It might be 
delegated, very possibly, in some instances and not in others ; 
but in any given situation the federal courts' right to construe 
must be derived from the Constitution, or it does not exist. 
There can be no discretionary power, because of a " fancied 
supervision over contracts," or for any other reason. This 
seems almost too plain for argument. 

It is scarcely necessary to refer to the constitutional pro- 
visions, for it has never even been claimed that such rights 
were delegated to the Federal Government. In Art. Ill, 
Section 2, the cases in which the federal courts shall have 
jurisdiction are enumerated. Among these is not a provision 
that the federal courts shall construe state statutes, neither is 
there any mention of a " general supervision over contracts " 
granted to these courts. The right of a state to interpret its 
own laws is inherent and exclusive. The situation is precisely 
the same as if the two courts belonged to different nations. 
This analogy was drawn in Elmendorf v. Taylor} As pointed 
out above, the court say in that case " This course is founded 
on the principle, supposed to be universally recognized, that 
the judicial department of every government, where such 
department exists, is the appropriate organ for construing the 
legislative acts of that government. Thus no court in the 
universe which professed to be governed by principle, would, 
we presume, undertake to say that the courts of Great Britain, 
or of France, or of any other nation, had misunderstood their 
own statutes, and therefore erect itself into a tribunal which 
should correct such misunderstanding." 

Cooley, in his book on " Federal Limitations," lays down the 
rule as follows : " But the same reasons, which require that 
the final decision upon all questions of national jurisdiction 
should be left to the national courts, will also hold the national 

^ Supra, p. 479. 
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courts bound to respect the decisions of the state courts, upon 
all questions arising under the state constitutions and laws, 
where nothing is involved of national authority, or of right 
under the constitution, laws, or treaties of the United States ; 
and to accept the state decisions as correct and to follow them, 
whenever the same questions arise in the national courts." * 

The same thought is expressed throughout his work by 
Hon. J. I. Clark Hare. He says (p. 23) that the national 
Government " would be supreme throughout the whole range 
of its powers, but yet being confined within fixed limits, would 
not divest the jurisdiction of the states over the matters com- 
mitted to their care. State sovereignty would remain, al- 
though curtailed in its proportions."^ 

This principle is so well settled as to be not open to doubt. 
As the state is not given up its inherent right to construe its 
own laws, its right is paramount and exclusive. 

The idea that the federal courts are bound to follow state 
decisions as a matter of obligation Professor Pepper (p. 71) 
declares has been absolutely repudiated by the courts. In 
view of such an expression by an author, whose opinion is so 
eminently worthy of careful consideration, it is with great 
hesitation that we acknowledge holding a contrary view. 

When one glances over the field of conflict, he is irresist- 
ibly impressed, at first, with the thought that the federal 
courts have, as it were, taken the bit in their teeth and 
brushed aside all restraining power, breaking through the 
rules at will. A more careful examination will, however, 
show more of method than at first glance appears. 

We see first a group of cases, where the questions involved 
are confined to local law as heretofore explained. We have 
yet to see the first case which shakes the rule that the federal 
court is bound to follow ; the reason uniformly given for this 
obligation is that the federal court is as fully bound to apply 
the construction as to apply the law itself, by reason of the 
state's sovereignty in that field. 

We next perceive a group, which the courts have said, 

' Cooley's " Federal Limitations," p. 20-21. 
^ Am. Const'l Law, pp. 23. 
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rightly or wrongly, do not involve questions of local law. 
Here, obviously, the state decisions are not followed, but the 
principle is not denied. 

Lastly we see a group in which the federal courts have re- 
fused to apply a state court's change of interpretation because 
such later interpretation, thus applied, would infringe some 
clause of the federal Constitution. To this latter class belong 
the cases represented by Gelpcke v. Dubuque. To show this 
shall be the purpose of the next section. 

Thomas Raeburn White. 

(To be continued. ) 



